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ABUSING A NEO-MILITANT DEMOCRACY OR BECOMING
A QUASI-MILITANT DEMOCRACY: THE CASE STUDY OF DENMARK
IN TIMES OF CRISIS

In the Member States of the European Union, there is a noticeable process of regular limitation of civil
rights and freedoms, which, according to researchers, takes place since the 2008 serious financial crisis.
The introduced restrictions may indicate the process of neo-militant democracy, which was first mentioned
by Karl Loewenstein in his works. Subsequent crises, inter alia the so-called the refugee crisis and the
coronavirus pandemic have accelerated the process. As a result, states began to look for ways to justify
the introduced restrictions, including using solutions provided for in national legal solutions. In most cases,
"the state of emergency" or "the state of natural disaster"” began to be used, which allow for a significant
restriction of citizens’ freedom for the purposes of their safety and public order. In Denmark, however,
such a form of prevention has never been such a form of prevention, and for this reason, work has begun
on changes in the law, allowing the ruling to use solutions that have existed for years in the national orders
of other Member States. The aim of the article is to resolve the following research question: Where is
Denmark on a continuum determined by the two processes: abusing a neo-militant democracy and
becoming a quasi-militant democracy to justify the introduced restrictions before adopting a new legal
solution. The analysis draws upon the method of qualitative source analysis. The main source of regulation
which has been analyzed is the Danish constitution, and amended the Danish Epidemic Act.

This research contributes to the understanding of new militant democracies that limit the rights and
freedoms of citizens through legal regulations. The study also makes it possible to update and significantly
expand the previously used concept of militant democracy, which initially referred to the Weimar Republic.

The main argument is that the use of "the state of emergency" or "the state of natural disaster" in
Denmark may allow for a significant limitation of the rights and freedoms of citizens, which on the one
hand is aimed at counteracting the serious threat of the coronavirus pandemic, and on the other hand is
a solution favoring democratic backsliding. It is also an increase in the powers of governments and a legal
tool for introducing undemocratic solutions
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Introduction

When the militant democracy category was first used, it referred to the Weimar Republic and was
defined as a political regime in which parliament and the judiciary are equipped with legal means to
restrict individual democratic freedoms in order to defend democracy against those who are considered
its enemies [1, p. 418, 2].

Although the socio-political realities have changed since then, the works of many researchers, including
J. Rak, R. Bicker, M. Skrzypek, P. Osiewicz and others pointed out that the processes of militant democracy
implementation and distortion are still taking place. However, due to other conditions, it is rather said about
a neo-militant democracy, the existence of which may be evidenced by the restrictions introduced by modern
states in the field of restrictions on contemporary democratic freedoms. However, the actions of some
countries began to go beyond the characteristics of neo-militant democracy and began using democratic
institutions and existing procedures within the system to progressively implement elements
of an authoritarian regime and create appearances of action in accordance with existing legal means.
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In this case, the regime itself becomes the enemy in quasi-militant democracy. Governments use democratic
tools to self-destruct the democracy regime [5,7].

During the coronavirus pandemic, restrictions on the above-mentioned rights and freedoms began to be
introduced on an unprecedented scale, and often in a way that was raising doubts. The study uses
the qualitative source analysis method to answer the research question: Where is Denmark on a continuum
determined by the two processes: abusing a neo-militant democracy and becoming a quasi-militant
democracy? The main source of regulation which has been analyzed is the Danish constitution, but also
the amendments in the Danish Epidemic Act. The ideal neo- and quasi-militant types of democracy and
a continuum of abusing a neo-militant democracy and becoming a quasi-militant democracy will serve as
the research tools.

Restrictions during the pandemic and legal regulations

During both the first and subsequent waves of the pandemic in the Member States of the European Union,
there were mainly restrictions on the press (e.g. the freedom to express unpopular views, contrary to the line
adopted by governments), religion (e.g. the possibility of worship and participation in services), assembly
(e.g. by specifying the maximum number of participants in assemblies that can participate in them), voting
rights (e.g. by changing the election formula in some countries), moving (within or outside the country, here
the situation was dynamic and the restrictions also depended on which country the person was returning from
or wanted to get to)[6]. In order to implement each of the solutions, the states were, in a way, forced to refer
to domestic legal regulations because of the possibility of undermining the introduced restrictions.

In Denmark, the legal basis for limiting the rights and freedoms of a citizen was primarily the
Constitution [8], specifically par. 71, par. 72, par. 73, par. 77 and par. 79. In par. 71, it regulates the issue of
personal freedom, which is inviolable and nobody be deprived of it due to political, religious beliefs and
origin. Only courts and judges may decide on deprivation of this liberty, and judicial review is exercised on
a two-instance basis. In turn, par. 72 regulates, inter alia, the secret of correspondence, radio, telegraph and
telephone communication and the inviolability of the apartment, and in par. 73 established that ownership is
inviolable. Par. 77 is a guarantee of the right to public express one’ s views through print, word and writing,
but conditioned by legal liability. Par. 79, regulates the freedom of non-armed assemblies, which may take
place with the participation of the police at the same time and the prohibition of their organization may only
be due to security reasons for social peace. The above-mentioned provisions constituted the main legal basis
for a neo-militant democracy that seeks to protect democracy from its enemies, but they proved to be
insufficient. There was still a lack of regulation that would actually justify the actions taken by the
government during the pandemic.

Emergency measures and new law

Due to the increasingly difficult epidemiological situation, "the state of natural disaster" or "the state
of natural disaster" was introduced in successive Member States, which were to provide a specific legal
basis for introducing further restrictions and requiring citizens to comply with them in order to prevent
further spread of the virus. However, the Constitution of Denmark of June 5, 1953 [8] did not provide for
such solutions. Therefore, it was decided to take immediate action to regulate this matter. Thus on 12
March 2020, the Danish Parliament adopted an amendment to the Danish Epidemic Act authorizing the
Minister for Health to take measures to combat the COVID-19 epidemic in Denmark [9,10]. The introduced
legal act allowed, inter alia, closing shops and restaurants, regulated public transport, but also related to
gatherings. There has also been a proposal from the government to allow police to inspect the homes of
people suspected of spreading the virus, even without court approval. This solution would be in
contradiction primarily with par. 72 of the Constitution, which was mentioned earlier. However, it was
rejected in the Folketing [11].

In the following weeks, further amendments were passed, introducing more restrictions. In this way, in
the next months, inter alia, prohibition or limitation of access to facilities to which there is general public
access [9], the possibility of imposing determining a certain number of people who can stay in the indicated
facilities, e.g. depending on its size, the possibility of prohibiting the organization of and participation in large
assemblies, arrangements, events, concerts, parties etc. [9], and even a total ban on gatherings in closed areas
or in specific places, such as beaches, stations, airports, where the risk of infection has been assessed as very
high [9], the government also obtained the power to initiate compulsory treatment, the possibility of
prohibiting access to means of transport [9], or the prohibition of disembarkation from cruise ships and other
ships which are not in regular service by more than 100 passengers in all Danish ports without special
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permission from the authorities [9], subsequent changes also concerned the obligation to provide information
by enterprises and carriers [9], and even the possibility for the government to issue specific rules for securing
the supply of goods [9], The Minister of Health was empowered to assess the necessity to issue certain
provisions, and par. 27 on compensation for enterprises, and instead the government announced special
schemes and aid threshold [9], subsequent amendments have also significantly expanded the access of police
and authorities to coercive measures, without a court order [9]. These are just the main and one of the most
important limitations resulting from subsequent amendments, introduced solutions and threads. The
introduced restrictions were to be introduced in proportion to the threat and were aimed at completely
eliminating or limiting the spread of the coronavirus. However, on the basis of the introduced restrictions, it
can be noticed that the measures that were initially really directed at the invisible enemy, in subsequent
changes led to the creation of the enemy in the form of citizens. Restrictions have become characteristics
measures for neo-militant democracy, which have led to the restriction of citizens’ rights and freedoms,
including one of the most important democratic rights, i.e. freedom of assembly.

Conclusions

The pandemic has become another crisis that accelerated the process of abusing a neo-militant
democracy. The introduced restrictions are not always selected adequately to the threat that has emerged.
Even in the case of introducing "the state of natural disaster" or "the state of emergency"”, many regulations
raise numerous doubts. A good example is the extension of the competences of the security services, which
may lead to the abuse of force and illegal solutions against citizens. The restrictions are also to a large extent
a challenge to political rights guaranteed by national and international legal regulations.

During the first and subsequent waves of the pandemic, restrictions characteristic of neo-militant
democracies were introduced on a much larger scale than in the case of previous crises, i.e. financial and the
so-called refugee crisis. The actions taken have therefore contributed to democratic backsliding and it is
possible that in the long run, some of the European Union member states may even move from neo-militant
democracy to quasi-militant democracy. In the case of Denmark, we can also talk about neo-militant
democracy. Mainly due to the fact that some of the restrictions are periodic and withdrawn, but the idea of
the amendment, which the parliament did not agree to, concerning the violation of one of the most important
articles of the Constitution, i.e. allow police to inspect the homes of people suspected of spreading the virus,
even without court approval is a potential shift towards a quasi-militant democracy.
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Pezmep-IInomka K. 3n06sxcueanns neo-minimapnoro 0emokpamicio a6o cmanoeienns
Keasi-minimapnoi demoxpamii: keiic /lanii nio yac kpuszu

Y oeporcasax-unenax €sponeiicoxoeo Coro3y 8i0uysacmvcs npoyec pe2yisipHoc0 00MeNCeHH s
2POMAOSHCLKUX NPas i c80000, SKUL, HA OYMKY 00CIIOHUKIB, 8i00Y8AEMbCs NICAs CEPO3HOT (IHaAHCOB8OT
kpuszu 2008 poxy. 3anpogadiceni 0bMeHCEHHA MONCYID CEIOHUMU NPO NPOYeC CIMAHOBIEHHS Heo-
minimapnoi demoxkpamii, npo axuii enepute 3eaoas Kapn Jlesenwmeiin y ceoix npaysax. Hacmynui kpusu,
30KpemMa max 36aHa Kpusa OidceHyis ma nanoemis KOpoHasipycy, Npuckopuiu yeu npoyec. Y pesynomami
Oeporcasu €C nouanu utykamu MONCAUBOCHI 0OIPYHMYBAHHSL 86E0CHUX 0OMEINCEHb, ) MOMY YUCTLE
3 BUKOPUCIMAHHAM pDilleHb, nepeddaueHUx HaYiOHATbHUMY NPABOSUMU cucmemamu. Y Ointbuiocmi 6unaoxie
CMAnu 8UKOPUCTNOBYBAMUCA «HAO3BUYANIHUU CIMAHY» D0 «CMAH CIMUXIUHO20 IUXA», WO 00360JIA10Mb
icmommuo obmedsicumu c800600y epOMAOAH 3 Memoro ix be3nexu ma 30epexceHHs. SPOMAOCHKO20 NOPSIOKY.

YV Hdawii, oonax, maxa ¢popma 3anobieanns HikoIU He BUKOPUCTHOBYBANACS, | BHACTIOOK Yb0o20 0)10
POo3no4amo pobomy HA0 IMIHAMU 8 3AKOHOOABCMEI, U0 003801UNU O BUKOPUCMOBYBAMU PIUUEHHS, WO
POKAMU ICHY8ANU 8 HAYIOHATILHOMY 3aKOH00A8Cmei iHuux depoicas-uierie €C. Memoio cmammi € nowyx
8I0N06I0I HA NUMAHHSA WOO0 BUHAYEHHS Micys J{aHii HA KOHMUHYYMI, WO 3HAXOOUMbCA MIdHC 080MA
npoyecamu. 3108AHCUBAHHS HEO-MITIMAPHOIO 0eMOKPAMIECIO Md NepemeopeHHsl Y K8a3i-MilimapHy
demMoxpamiio 0Jis1 BUNPABOAHHS 88e0eHUX 00MedCeHb neped NPULIHAMMAM HOB020 NPAB0BO20 PillleHH .
Ananiz cnupaemucsi Ha Memoo AKICHO20 ananizy odcepen. OchosHi ddxcepena, sKi 6yno nid0ano aHarizoei —
Koncmumyyis ]anii ma eneceni sminu 0o 3axony Jlanii npo enioemit.

L]e docnidoicents noknuKane nocauoumu po3yMiHHs HOBUX MITIMAPHUX 0eMOKPAMIll, o 0OMeNCYIondb
npasa i cg0O00U SpOMAOSH MEMOOAMU NPABOBO20 Pe2yt0BaAHHS. JJOCTIONCEHHS. MAKONC OAE 3MO2Y
OHOBUMU MA CYMMEBD POIUUPUMU BHCUBAHY PAHiULe KOHYENYTI0 MITIMApHOI 0eMOKpamii, o cnouyamxy
cmocysanace auwe Belimapcoroi pecnyonixu.

OcHoenutl apeymenm noJiA2aA€e 8 MOMY, W0 BUKOPUCIAHHA «HAO38UYALIHO20 CIMAHY» AO0 «CmaHy
CMUXTIUHO020 TUXa» 8 J{auii Modice npuszgecmu 00 CYMmme8o20 00MeNCeH S nPpas i c60000 2poMAadsH, wo,

3 00H020 OOKY, CNPAMOBAHE HA NPOMUOIIO CePLO3HIll 3a2po3i nandemii KOpoHasipycy, d, 3 iHuto20 OOKY, €
DilenHAM, Wo cnpuse OemokpamuidHomy siocmyny. Lle makooic cnpuse 30inbueHHI0 HOBHO8ANCEHb YPAOIE |
€ NPABOBUM THCIPYMEHINOM OJIsL BNPOBAONHCEHHS HEOEMOKPAMUYHUX DillleHD.

Knwowuogi cnosa: Jlanis, nandemis, obMmedcenss, Heo-Milimapua 0emoKpamis, 2pOMAOAHCHLKI npasa.
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